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ORDER

CASE MANAGEMENT ORDER NO. 4

Thi s Order

Pertains to

the Foll owi ng Rel ated Cases:

CV 03- 00884- PHX ( HRH) ;

CV 03- 00972- PHX ( HRH) :
CV 03- 00976- PHX ( HRH)

CV 03- 00984- PHX ( HRH)

CV 03- 00995- PHX ( HRH)
CV 03- 00999- PHX ( HRH) :
CV 03- 01002- PHX ( HRH) :
CV 03- 01775- PHX ( HRH)
CV 03- 01778- PHX ( HRH)
CV 03- 02148- PHX ( HRH)

CV 03-02182- PHX ( HRH) ;

CV 03-02180- PCT (HRH)

CV 03-00593-TUC (HRH); Cv 03-00618-TUC (HRH)

cv
cv
cv

CV 03- 00967- PHX ( HRH) ;
CV 03- 00970- PHX ( HRH) :
CV 03- 00973- PHX ( HRH) :
CV 03- 00977- PHX ( HRH)
CV 03- 00981- PHX ( HRH)

CV 03- 00992- PHX ( HRH) :

CV 03- 01000- PHX ( HRH) ;
CV 03- 01424- PHX ( HRH) ;
CV 03- 01776~ PHX ( HRH) ;
03- 01794~ PHX ( HRH) ;
03- 02149- PHX ( HRH) ;
03- 02352- PHX ( HRH) ; CV 03- 02450- PHX ( HRH)

CV 03- 00968- PHX ( HRH) ;
03- 00971- PHX ( HRH) :
3- 00975- PHX ( HRH) :
3- 00978- PHX ( HRH) :
3- 00982- PHX ( HRH) :
3- 00989- PHX ( HRH) :
3- 00993- PHX ( HRH) :
3- 00998- PHX ( HRH) :
3-01001- PHX ( HRH) :
3- 01774- PHX ( HRH) :

3- 02147- PHX ( HRH) :
3- 02181- PHX ( HRH) :
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Case Scheduling & Pl anni ng

| nt r oducti on

This order is entered i n each of the above-nunbered cases

for the purpose of initiating the scheduling and pl anni ng process.



This order contains a nunber of specific information
requests and conpliance dates. The end result of this initial plan-
ning process will be a scheduling order inplenenting a plan for the
early devel opnent of these cases which will be binding upon al
parties to all of the above-nunbered cases, irrespective of whet her
t hey have participated in the planning process.

Plaintiff is required to respond to this order. Defen-
dants in the above-nunbered cases are expected to respond to this
order. Defendants in the 2004 DirecTV cases may respond to this
or der.

Shoul d plaintiff beconme aware of the appearance or answer
of a defendant in any of the above-nunbered cases after the date of
t he docketing of this Case Managenent Order No. 4, plaintiff wll
pl ease forthwi th provi de such defendant with a copy of Case Manage-
ment Order No. 2 and this order.

The court has heretofore suggested the advisability of
some form of organization anongst defense counsel. It is the
court's perception that it would be advisable for defense counsel
to have a liaison counsel who will facilitate communi cation between
def ense counsel and that it will be useful to have a "steering com
mttee" or "coordination conmttee" and/or a "discovery conmttee"
to assune sone | evel of responsibility for organizing and directing
t he def ense of these cases. O course, one or both of the foregoing
functions could be initiated and inplenented informally by the

def endants; however, if defense counsel wish to formalize any such



arrangenent (s), an appropriate proposal should be presented to the
court.

The court rem nds the parties that the DirecTV cases have
a case "site" on the District of Arizona internet page. The court
wi |l routinely post advice of the entry of orders and ot her devel op-
ments in this case, and the full text of this and other case nanage-
ment orders are avail able electronically fromthe DirecTV listing.*

It isthecourt'sintentionthat a scheduling and planni ng
order in these JMC would exclude the JMC from the provisions of
Arizona Local Rule 2.12(b). Al scheduling and planning in the JMC
is intended to be covered by case-specific orders for the purpose
of facilitating the overall managenent of all of the cases.

.

CGeneral Pl anni ng and Managenent

A. Gouping of Cases. For purposes of this initia

pl anni ng process, the court has arbitrarily selected those cases
whi ch are t he nost advanced i n devel opnent --those fil ed during 2003.
It isthe court's perception that the 2003 cases will provide a suf-
ficiently broad and diverse range of fact and |egal circunstances
to provide a neaningful basis for initial planning for all of the

cases. However, the court seeks input from the parties as to

! Agai n, counsel nmay access the internet web page for the

District Court of Arizona at http://ww.azd.uscourts.gov, then
access "What's New - Cases of Interest” for the DirecTV |isting.

More detail ed case information (the clerk's docket, for
exanple) is available on line through "PACER' (public access to
el ectronic records). Information for PACER registration is avail -
able on the court's internet page under "Access to Court Records".
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whet her it should proceed with initial planning at the present tine
for the 2003 cases, or whether it should postpone the pl anning pro-
cess until all of the JMC are at issue.

I rrespective of whether the court works with two or three
ti me- based groupi ngs of cases or a single group for all cases, it
is the court's perception that there may be other |ogical fact- or
| aw- based case characteristics which mght call for some type of
subgroupi ng® that would facilitate initial case devel opment. The
court seeks input fromthe parties in this regard.

B. St at enent of Issues. Ordinarily the court calls upon

parties to formulate a statenment of issues to be litigated. It is
the court's perceptionthat the plaintiff's conplaints inthese JMC,
whi ch by and | arge (al t hough not excl usi vely) state statutory causes
of action, will not require this usual formality. However, it is
al so the court's perceptionthat initial discovery, for which a plan
will soon be developed, is likely to denpbnstrate that some causes
of action asserted by plaintiff are not viable as to particular
def endants. The court woul d have plaintiff focus upon and propose
tothe court--at as early a date as possi bl e--a nechani smfor drop-
ping from conplaints those causes of action that early discovery
shows to be inapplicable to a given defendant. It is the court's

desire in this regard that plaintiff focus upon what appear to be

2 For exanple, there may be an essentially fungi ble group

of cases as to which plaintiff and the several defendants could
agree that one case serve as the | ead case for purposes of some or
all of the various aspects of initial case devel opnment (and tri al
as to liability), with all parties bound as to the outcone in the
| ead case.



its strongest clains in preference to weaker ones, to the end that
ongoi ng di scovery as wel | as notion practice be reduced and unneces-
sary notion practice be avoi ded.

C. Early Settlenents. It nmust by now be apparent to

nost if not all of the defendants that the clainms being made by
plaintiff are not trivial. Even if actual damages to the plaintiff
in the case of a single defendant are not great, a defendant's
exposure to liability for statutory danages is very significant if
a violation of federal or state lawis proved. Even so, it may be
in a significant nunber of the JMC that even statutory penalties
will palein conparisonto the cost of a full-bl own defense. Defen-
dants who are going to have to admt to having acquired and/ or used
an unaut hori zed device for unscranbling plaintiff's tel evision or
musi ¢ transm ssi ons should seriously consider an early settl enent.

VWiilethisinitial planning process is underway, the court
urges plaintiff to make firmoffers to defendants where they have
sufficient information to fornulate a settlenent demand; and the
court urges defendants to directly approach plaintiff during this
initial planning process with a proffer of information and a set-
tl ement proposal that the plaintiff may consider.

The court will not further involve itself in the settle-
ment process. Wen and if settlenments are negotiated, the court
shoul d be pronptly notified so that further proceedings as to set-
tling parti es may be suspended at the earliest possible tine. Once

a settlenment is negotiated, the court will require that it be con-



summated within 30 days fromthe court's receipt of notice of the
settl enent.

D. Pro se Def endants. The court is aware that a nunber

of defendants have, as is their right, chosen to act as their own
attorney. Pro se parties are subject to the sane rules, the sane
schedul i ng and pl anni ng processes, and the same obligations to com
ply with court orders as are parties represented by counsel. There
are only very limted circunstances under which pro se plaintiffs

receive any kind of "special treatment."?

By and | arge, the court
is not in a position to assist or advise pro se defendants.
Because of the |arge nunmber of JMC and the substanti al
simlarities between them there will in these cases be significant
opportunities for pro se defendants to "follow the | ead" of repre-
sented parties. However, doing that will take some effort on the
part of pro se parties. They will have to nonitor what i s going on
in other of the JMC by consulting the court's internet page, the

4

clerk's dockets,® and other case files.

[l
D scovery
Inthe foll ow ng paragraphs, the court addresses the topic

of discovery--the exchange of information between parties pursuant

3 Responding to nmotions for sunmary judgnent is the only

exanple that readily cones to m nd.

4 The clerk's docket is a schedul e of each and every paper
filed in a particular case, arranged by date of filing. The docket
contains a sumary description of each docunent.
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to court rules. As a general proposition, discovery is controlled
by Rules 26 through 37, Federal Rules of CGivil Procedure.

A. Phasing of Discovery. It is the court's perception

that discovery in the JMC should be divided into perhaps three

phases: disclosure, "paper" discovery,”’

and deposition discovery.
It is the court's perception that there will be expert w tnesses
enployed in this case. Special provisions apply as regards di scl o-
sures with respect to experts and depositions of experts.® The
court seeks input fromthe parties as to whether and, if so, how
di scovery shoul d be "phased."

B. Disclosures. Wth input fromthe parties, the court

will fix a date by which Rule 26(a) disclosures are to be made.

These di scl osures shoul d be as conpl et e and conpr ehensi ve
as possible. The process saves tine and noney for everyone.

Di scl osures and di scovery responses nust be suppl enent ed.
See Rule 26(e). The court will take input fromthe parties as to
whet her di scl osures shoul d be supplenmented at fixed or irregular
interval s through the tine all owed for the conpl etion of di scovery.

Wth input fromthe parties, the court will fix a date or
dates for the disclosure of expert reports fromplaintiff and defen-

dant s.

> By "paper" discovery, the court has reference to the
exchange of information through requests for adm ssions (Rule 36),
interrogatories (Rule 33), and requests for production (Rule 34).

6 Rul e 26(a)(2).



Finally, as regards disclosures, the court envisions a
schedul i ng order which will, with input fromthe parties, fix a date
by which each party nust disclose to the opposing party the nane,
addr ess, and tel ephone nunber of each wi tness whomt he party expects
to call at trial. The court anticipates precluding the calling of
any witness not so disclosed. This date is nornally set about 45
days prior to the cl ose of deposition discovery so as to afford the
opposi ng party an opportunity to depose everyone who will be called
as a wtness at trial.

C. Paper Discovery. Wth input fromthe parties, the

court will fix a period of tinme for the acconplishment of discovery
by neans of requests for adm ssions, interrogatories, and requests
for production. In this regard, the court is open to suggestions
fromplaintiff as regards howit shoul d nmanage the disparity which
may exi st between the ability of defendants who, by and [ arge, are
separately represented to respond to a set of paper discovery
requests to a single client as conpared to the necessity of plain-
tiff responding (potentially) to the same sort of discovery from
approxi mately 40 defendants, responses to which mght all fall due
at about the sane tine.

D. Deposition Discovery. Wth input fromthe parties,

the court will fix a date for the conpletion of all deposition
di scovery.

Except wher e exi gent circunstances may justify an applica-
tion to do otherwi se, the court would expect a pretrial order to

precl ude deposition testinmony until the tine fixed for paper di scov-
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ery has el apsed. The court seeks input fromthe parties as regards
their preferences as to how deposition di scovery shoul d be managed.
Wiile it is the court's perception that some deposition testinony
(especially that fromdefendants) will be quite case-specific, it
is also the court's perception that a great deal of the discovery
whi ch defendants may seek from plaintiff's wtnesses my have
application to many or all of the cases. |In particular, the court
seeks input fromthe parties as to how best to bal ance t he needs of
each defendant against the prohibitive (for everyone) expense of
deposing plaintiff's wi tnesses who do not have case-specific infor-
mation 40 times, once for each case. It is particularly in this
area where sone organi zati on of defense counsel coul d prove benefi -
cial to everyone. In particular, the court has in mnd here that
organi zed defendants shoul d have a discovery commttee that would
undertake for all defendants to carry out and share with all defen-
dants Rule 30(b)(6) and plaintiff's expert w tness testinony.

E. Limts on Discovery. The court seeks input fromthe

parties as to what reasonable | imts shoul d be i nposed on di scovery.
The court is inclined to believe that the ten deposition imt of
Rule 30 is excessive for each of the JMC, and that 25 interroga-
tories (counting separately all discrete subparts) may be insuffi-
ci ent.

I V.

Mbtion Practice

Case Managenent Order No. 1 stayed notion practice inthe

JMC. The court proposes to lift that stay on notion practice inthe



above- nunber ed cases upon entry of a schedul i ng and pl anni ng order.
It is the court's perception that notion practice, |ike discovery,
shoul d proceed in phases: Rul e 12(b) notions first; discovery
noti ons second, and, within a discrete period of tinme follow ng the
conpl etion of discovery, dispositive notions that are fact-depen-
dent. Modtionsinlimne wll be taken up at a specified tinme before
trial.’

A. Prelimnary Mitions. Wth input fromthe parties,

the court will fix a date by which Rule 12(b) notions and notions
to amend or add parties shall be filed.?

The court al so seeks i nput fromthe parties as regards the
advisability of inposing a requirenent that counsel confer either
face-to-face or telephonically prior tothe filing of any Rule 12(b)
notion for the purpose of ascertaining whether or not the point
whi ch a defendant woul d rai se under Rule 12(b) will be conceded by
the plaintiff w thout the need of a notion.

B. Discovery Mitions. Wth input fromthe parties, the

court envisions fixing a date, probably 30 days subsequent to the

! The initial scheduling and planning order will not address
trial preparation (such as deposition designations, assenbling,
mar ki ng, and exchangi ng exhibits, etc.), nor will a trial date be

established at that tine. The court envisions the entry of a fur-
ther case nanagenent order (a final pretrial order) addressing
preparations i mediately prior totrial andtrial, which order woul d
be entered after dispositive notion practice has been conpl et ed.

8 The court has al ready addressed the matter of notions
regardi ng m sj oi nder of defendants. See Case Managenment Order No. 1
at 7, 1 D. 2.



conpl eti on of each phase of discovery, by which tinme all discovery
notions should be fil ed.

C. D spositive Mdtions. The court proposesto entertain

notions for summary judgnment at any tine after prelimnary notion
practice and up to a date to be fixed with input from counsel--
usually 30 days following the conpletion of all discovery. The
court will receive and consi der input fromthe parti es as t o whet her
or not other restrictions on the filing of potentially dispositive
noti ons should be inposed. A scheduling and planning order wll
adnoni sh parties that notions for sunmmary judgnment that do not
conformto Rul e 56, Federal Rules of G vil Procedure, and/or Arizona
Local Rule 1.10(I) will be summarily denied. Likew se, parties
wi | | be adnoni shed i n a schedul i ng and pl anni ng order that the court
cannot resolve disputed i ssues of fact which are material to a dis-
position on notion for summary judgnent. Where material facts are
in dispute, summary judgnment notions get deni ed.

D. Mtions inlLimne. Subject to receipt of input from

the parties, the court proposes that a schedul i ng and pl anni ng order
defer notions in limne until after all potentially dispositive
noti ons have been deci ded.

E. Procedure for Defense Mtion Practice. The court

seeks input fromthe parties as regards how best and nost effi-
ciently to manage defense notion practice to the end that the
parties and the court will need to address a given i ssue only once
for purposes of those cases nmade subject to a scheduling and pl an-

ning order. It is the court's perception, although the court is
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certainly open to other suggestions, that a party defendant filing
a Rule 12(b) notion should do the follow ng:
(1) Limt each Rule 12(b) notion to one spe-
cific subject.®
(2) Each Rule 12(b) notion nmust of course be
served upon plaintiff and filed with the
court in the particul ar defendant's case.
(3) Inaddition, the court woul d have t he nov-
i ng def endant serve each Rul e 12(b) noti on
on al |l ot her defendants who are subject to
t he sane schedul i ng and pl anni ng order. *°
(4) The court would propose to require that
joinders in notions be served upon pl ai n-
tiff and the noving defendant and filed in
the case with the original notion, within
7 days fromthe filing of the notion
(5) Plaintiff's opposition wuld be due 15 days
following the filing of the notion, and would be
served upon both the noving defendant and any

j oi ni ng defendant(s).

9 VWhile this may nean that a party will file a number of

Rul e 12(b) notions, addressing a single subject in each notion w ||
facilitate processing and paper managenent and wi || make it possi bl e
for others to "join in" or "not oppose"” as to a discrete iIssue.

10 The purpose of this requirenent would be to put others on
notice of the subject matter of the notion such that they may join
in the notion, with or without supplenenting the sane.
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(6) A reply nmenorandumwoul d be due in 5 days
fromservice of theplaintiff's responding
menorandum from the noving defendant
only. Joining defendants woul d be bound
by the result of the court's ruling.

(7) This procedure would not bar non-j oining
defendants fromfiling their own notions
on a subject upon which the court has
al ready rul ed; but, as a practical matter,
the parties nust realize that the court
will rule the sane way on a second notion
on t he sanme subj ect absent a cl ear show ng
that theinitial ruling was wong or inap-
plicable to another party.

Wil e the court perceives that the foregoing will be nost
useful as to Rule 12(b) notions, the court would encourage both
plaintiff and defendant to provide the court with input ainmed at
organi zing and sinplifying notion practice to the end that repeti -
tious notion practice be avoi ded.

The court would propose that a scheduling and planning
order provide that the court will rarely, and only for good cause
shown, permt a departure from the page limtations on notion
i nposed by Arizona Local Rules. See Ariz. L.R 1.10(e).

The court proposes to expressly preclude what it charac-
terizes as "run-on" notion practice. It is not uncommon for Party A

to file a nmotion, and for Party B to respond to the notion and
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i nclude a newnotion wthin the response. That practice nmakes paper
managenent nore difficult. Subject to input fromthe parties, the
court proposes to preclude such practice.

Because the court sits in Anchorage, Al aska, the typical
Arizona process for arranging notion hearings does not work very
well. Parties who desire oral argunment on a notion should so state
inthe title of their notion or response to a notion. \Were oral
argurent i s deened appropriate and useful, the court will, after it
has exam ned t he novi ng papers, initiate arrangenents for oral argu-
ment. Usually, oral argunent will be tel ephonic.

V.

Concl usi on

Ordinarily, planning procedures under Rule 16(b) and
Rul e 26(f), Federal Rules of Civil Procedure, require a conference
of the parties. The court encourages the parties to confer with
respect to the terns of this Case Managenent Order No. 4, but a
full, formal nmeeting of all is not required. Rather, the court wll
accept individual input fromall of the parties. The court wll
accept comments on any of the foregoing proposals, and expressly
solicits responses as to those itens which are preceded by the bol d-
faced words "with input fromthe parties,” or words to that effect.

In order to receive full consideration by the court,
responses with respect to the terns and conditions of a scheduling
and pl anni ng order shal |l be served upon opposing parties, filedwth

the clerk of court, and namiled to chanbers on or before My 27,



2004." Plaintiff shall serve and file a single, identical, con-
solidated regponse in all of the abovewnumbered 2003 DirecTV cases.
Plaintiff need therefore supply chambers with only a single copy of
the unified response; however, the clerk will require an original
for each file. The responses of defendants shall be served on
plaintiff, a copy mailed to chambers, and the original filed in the
defendant’s separate file only. The court encourages, but does not

require, the use of expedited delivery services to Alaska.

DATED at Anchorage, Alaska, this day of Ma
2004,
H. Russel Holland
United States District Judge
1 The parties are reminded that they should file only the

original of documents with the clerk of court. A "chambers copy"
should not be left with the clerk of court. The chambers copy is
to be mailed to chambers in Anchorage; leaving an extra copy with
the clerk of court causes extra work.
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